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Court of Appeals of the District of Colombia 


No. 3143. 

Edward L. Santmyer, Appellant, 

vs. 

Eva C. Santmyer. 


a Supreme Court of the District of Columbia. 

At Law. No. 58614. 

Eva C. Santmyer, Plaintiff, 
vs. 

Edward L. Santmyer, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the al>ove-entitled cause, to wit: 

1 Statement of Case. 

Filed November 22, 1915. 

In the Supreme Court of the District of Columbia. 

No. 58614. At Law. 

Eva C. Santmyer 

vs. ' 

Edward L. Santmy'er. 

Debt $45.00 with Interest from October 1st, 1915. 

By Agreement dated March 15th 1912 sealed by the parties the de¬ 
fendant agreed to pay the plaintiff the sum of fifteen dollars on the 
1—3143a 
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first day of each month and has failed to pay the instalments duo 
August 1st September 1st and Oetoher 1st 1915. 

JNO. RIDOUT, 

For PVff. 

Filed in Munieipal Court ()ctol>er 5. 1917. 


Mem orandum. 

Oetoher 5. 1915.—Summons issued from Municipal Court. 


Marshal's Return. 


Served copies of tlie hill of particulars. 
Defendant, the 7 dav of Oct., 1915. 


and this summons, on the 



MAURICE SPLAIN, 

V. S. Marshal, 
ESKRIDGE, Deputy. 


Judgment of Municipal C ourt . 

Nov. 4. 1915.—.Judgment after trial for plaintiff for $45.00 with 
interest on same from Oetoher 1. 1915 and costs. 

M. M. DOYLE, 

Judge. 


2 Xotice of A ppeal. 

Filed November *22. 1915. 

Sfiecial Counsel Foreign Trade Opportunities. 

Cable Address: “Capers" Western Union Code. 

Law Offices John G. Cafiers. 

Former U. S. Commissioner Internal Revenue. 

Evans Building, Washington I>. C. 

November 0th, 1915. 

John Ridout. Esq.. Attorney for Eva C. Santmver. 

Dear Sir: In conformity with the rule of the Court you are 
hereby advised in accordance with my notice to you of yesterday that 
the defendant. Edward L. Santmver. would appeal from the decision 
in the Municipal Court, filed November 4th in the case of Santmver 
vs. Santmver. and further, in compliance with the rules governing in 
such matters you are hereby notified that the defendant. Edward L. 
Santmver. has obtained the endorsement, as surety, of the Amer- 
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ican Fidelity Company, Percy TI. Russell, General Agent, 9th and 
Aew io]k Avenue, N. \\ . II the above surety is satisfactory to you 
and you consent thereto will you kindly signet the place indicated 
below. I enclose herewith a duplicate of this letter for vour Hies as 
your consent will be filed along with the bond for judgment costs 
etc. 


Verv trulv vours. 


JOHN G. CAPERS, 

Aft if for Def t Eduard L. Santmyer. 


I consent to the al>ove surety. 

JNO. RIDOUT, 

Attorney for Plaintiff Era C. Santmyer. 


Filed in Municipal Court Nov. 10. 1917. 


Memorandum. 


November 10. 1915.—Undertaking on appeal witl 
fidelity Co., surety, approved by tin* Municipal Court ai 


u American 
and Hied. 


t crftficatc oj Mhnieipal Court on Appeal. 

Filed November 22, 1915. 

In the Municipal Court of the District of Columbia. 

At Law. No. 90788. 

Eva C. Santmyer, Plaintiff, 
vs. 

Edward L. Santmyer, Defendant. 

Proceedings. 

Plaintiffs attorney—J. Ridout. 

Defendants “ —J. G. Capers. 

Declaration tiled. Summons and eopv issued return¬ 
able Oct. 14—2 P. M. 

Summons returned ‘'summoned as within directed.’* 
Trial—witnesses sworn. 

Judgment for plaintiff for $45.00 with interest from Oct. 

1—1915 and costs. 

Appeal, notice of. filed. 

undertaking on with American P delitv Co., 
surety, approved and filed. 

Appeal, record on and papers filed Clerk of Supreme 
Court. D. C. and notice sent to defendant’s attornev. 


Date. 

1915. 


Oct. 5th. 

* i a 

“ 7 th. 
“ 14th. 

Nov. 4th. 

u u 


u 

u 

u 

u 

u 


10th. 


a 


15th, 


4 


EDWARD L. SANTMYER VS. EVA C. SANTMYER. 


This is to certify, tliat the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court in the 
above cause, and that the annexed documents are all the original 
papers filed in said cause. 

Witness the Honorable Judges of said Court this loth dav of No¬ 
vember A. D. 1915. 


Costs paid by Plaintiff, $2.10. 
Costs paid by Defendant, $1.00. 


F. G. AUKAM, Clerk , 
By BLANCHE NEFF. 


Assistant Clerk. 


** Memorandum. 

Mav 24, 1017.—In the Supreme Court of the District of Colum¬ 
bia—Jury sworn and verdict for Plaintiff for $45.00 and interest 
from October 1. 191o. 


Motion for a New Trial. 

Filed May 29, 1917. 

******* 

Now comes the defendant. by Ids attorneys John G. Capers and 
t-evi H. David, and moves the court to set aside the verdict in this 
cause and to grant him a new trial for the following reasons: 

1. That the court erred in admitting in evidence in behalf of the 
p aintjff the written agreement dated March 15, 1912, between the 
plaintiff and the defendant. 

2. That the court erred in holding that the written agreement 
«ued on. entered into between the plaintiff and the defendant, in the 
I hstnet of Columbia, at a time when they were husband and wife was 
a valid and enforceable agreement. 

r \ Tf w th ? <0,lr i, Pired in refusing to admit in evidence in behalf 
O the defendant Edward L. Santmver in this cause, the duly cer- 
(died copy of the hill of complaint, the answer of the defendant Eva 
' ■ • antmyer ami lier exhibit to said answer consisting of the identical 
agreement sued on in this law cause, the final decree in favor of 
Edvard E. . antmver. plaintiff in said divorce suit and the defendant 
in this entered in said divorce suit by the Corporation Court of 
the Citv of Alexandria. State of Virginia: and the said ruling 
of this court was m violation of section 1 of article 4 of the 

. ... C r" " T , ,ho . 1 01,0,1 States, which provides that full 
faith and credit shall he -men in each state to the public acts, rec¬ 
ords. and judicial proceedings of even- other state. 

4. That the court erred in not holding that the’aforesaid final de- 
cree inthe aforesaid divorce ease in favor of Edward L. Santmver, 
plaintiff in said divorce case and defendant in this ease, was res 
judicata of the issues involved in this law case. 
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5. The court erred in overruling the motion of the defendant to in¬ 
struct the jury to return a verdict for the defendant. 

0. The court erred in directing a verdict for the plaintiff. 

JOHN G. CAPE 118, 

LEVI H. DAVID, 

.1 ttomeys for Defendant. 

Mr. John Ridout, Attornev for Plaintiff: 

* 

Please take notice that we will call the foregoing motion to the at¬ 
tention of the court on June 8, 1917, at 10 o’clock a. m., or as soon 
thereafter as counsel mav he heard. 

JOHN G. CAPERS, 

LEVI II. DAVID, 
Attorneys for Defendant. 

Sendee of the foregoing motion and notice is hereby acknowledged 
this 29th dav of Mav, 1917. 

TNO. RIDOUT, 
Attorney for Plaintiff. 

0 Supreme Court of the District of Columbia. 

Saturday, Juno 9th, 1917. 

Session re<umcd pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Before Judge McCoy. 

Upon consideration of the motion for a new trial herein tiled, it is 
ordered that the same he, and hereby is overruled and judgment on 
verdict is ordered. Wherefore, it n considered that the plaintiff 
herein recover of the defendant and the American Fidelity Com¬ 
pany, his surety, the sum of Forty-five Dollars ($45.00) with interest 
from October 1st 1915. together with costs of suit to be taxed by the 
clerk and have execution thereof. 

From the foregoing, the defendant by his attorneys of record, in 
open court,, notes an appeal to the Court of Appeals; whereupon, the 
penalty of a bond for costs is hereby fixed in the sum of One Hundred 
Dollars ($100.00) with leave to deposit the sum of Fifty Dollars 
($50.00) with the clerk, in lieu thereof, or if to operate as a super¬ 
sedeas the penaltv of a bond therefor, is hereby fixed in the sum of 
One Hundred and Fiftv Dollars. 

Memorandum. 

June 18, 1917.—Supersedeas l>ond $150.00 approved and filed. 
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A niter of Su/* mission of Hill of Exceptions, etc. 

Filed June 26, 1017. 

******* 

Mr. John Ridout, Attorney for Plaintiff: 

W e beg t« hand you herewith a earhon eopv of the pro- 
‘ posed hill of exceptions in the above entitled cause. Please 
take, notice 0,1 20th. 1017, at the hour of 10 o'clock 

!?:, ,n *- " ( ‘ WI ^ t^ 10 s ‘*‘d proposed l ill of exceptions to the court 

l lease also take notice that on July 12, 1017, at the hour of 10 
odock a m., we will move the court to settle and sign the said pro¬ 
posed bill of exceptions in duplicate. 


; - - - 'v i.ic iu seme aim sign tne said pro¬ 

posed bill of exceptions in duplicate. 

JOHN G. CAPERS, 

LEVI II. DAVID, 
Attorneys for Defendant . 

Service of the foregoing notice, and a copy of the proposed hill of 
exceptions is hereby acknowledged this 26th day of June 1017. 

JNO. RIDOUT, 

Attorney for Plaintiff. 

Memoranda. 

June 20. 1017.—Time to submit Rill of Exceptions extended to 
and including August 17. 1017. 

August 16, 101/. Time to submit Rill of Exceptions extended to 
and including September 10, 1017 

September 10. 1017.—I’,ill of Exceptions submitted. 

8 Supreme Court of the District of Columbia. 

Saturday, November 24th, 1017 . 

Session resinned pursuant to adjournment. lion. William Hity 
Justice presiding. ’ 


Refore Judge MeCov. 

The Court bavin- this day signed tl.e bill of exceptions taken at the 
tual of this cause as of the time of the noting thereof, now herebv 
orders the same of record nunc pro tunc. 


Assignment of Errors. 
Filed November 27, 1017. 


The defendant Edward L. Santmyer. appellant, savs that the trial 
court erred as follows: 
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1. In admitting; in evidence in behalf of the plaintiff the written 
agreement dated March 15, 1912, between the plaintiff and defend- 
ant. 

2. In holding that the aforesaid written agreement sued on, entered 
into between the plaintiff’ and defendant, in the District of Columbia, 
at a time when they were husband and wife, was a valid and enforce- 
able agreement. 

3. ill holding that the plaintiff and defendant, at the time of the 
execution and delivery of the aforesaid agreement sued on, could 
legally enter into the same in this District. 

4. In holding that the aforesaid agreement between husband and 
wife did not require the intervention of a trustee as a party to such 
agreement. 

5. In holding that an action at law could be maintained upon the 

aforesaid agreement. 

9 0. In not holding that the aforesaid written agreement be¬ 

tween husband and wife was and is null and void in this Dis- 


trict. . 

7. In not holding that the consideration of the aforesaid written 

agreement l>etwecn Edward L. Santmyer and Eva C. Santmyer failed 
when the said Edward L. Santmyer obtained a valid decree of divorce 
against his said wife, the decree of divorce not requiring him to pay 
alimony to her. 

8. In refusing to admit in evidence in behalf of the defendant, the 
duly certified copy of the bill of complaint of said Edward L. Sant¬ 
myer, the answer of said Eva C. Santmyer, and exhibit, and the final 
decree, in the divorce suit of said Edward E, Santm\er, plaintiff, 
against said Eva C. Santmyer, parties to this suit, in the Corporation 
Court of the Citv of Alexandria, Va., said final decree being in favor 
of said Edward’E. Santmyer and entered subsequently to the afore¬ 
said written agreement, the ruling of the Supreme Court of the Dis¬ 
trict of Columbia in refusing to admit in evidence said documents in 
said divorce suit between the same parties to this suit, was and is in 
violation of Section 1, of Article IV, of the Constitution of the United 
States, which provides that full faith and credit shall be given in each 
State to the public acts, records and judicial proceedings of every 

other State. . . . 

9 In not holding that the final decree of divorce in favor of the 

said Edward L. Santmyer against the said Eva C. Santmyer. entered 
bv said Virginia Court, after the execution and delivery of the afore¬ 
said agreement, absolved the defendant Edward E. Santmvei from 
"further liability upon the aforesaid written agreement. 

10 10. In not holding that the aforesaid final decree of di¬ 

vorce in favor of said Edward E. Santmyer was and is res 
adjudicata of the issues involved in the case at bar. 

11. In not construing the aforesaid final decree of divorce in favor 
of said Edward L. Santmver against the said Eva C. Santmyer, to dis¬ 
entitle the said Eva C. Santmyer from maintaining anv action at law 
UT>on the said written agreement after the rendition of the said decree. 

19 In overruling the motion of the said Edvard E. Santmyer to 
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instruct the jury to render its verdict in favor of said defendant, 
Edward L. Santmver. 


13. In directing a verdict for the plaintiff, Eva C. Santmyer. 

14. In entering judgment upon the said verdict. 

JOHN G. CAPERS, 
LEVI II. DAVID, 

Attorneys for Edvard /,. Santmyer, Defendant-Appellant . 
November 27, 1917. 


Designation of Record. 

Filed November 27, 1917. 

******* 

The Clerk of the Court will please include the following in the 
transcript of record on appeal of this case to the Court of Appeals: 

1. Plaintiff’s declaration, headed “Statement of case.” 

2. Memo.: Summons served upon defendant personally. 

3. Judgment of Municipal Court. 

4. Notice of appeal by defendant to the Supreme Court of the Dis¬ 

trict of Columbia. 

11 5. Memo.: Defendants undertaking on appeal, with surety, 

approved bv the Municipal Court and filed. 

b. Certificate of Municipal Court on appeal, filed. 

7. Memo.: Trial in the Supreme Court of District of Columbia. 
Jury sworn and verdict for plaintiff for $45.00, with interest from 
October 1, 1915. 

8. Motion for new trial. 

9. Motion for new trial overruled, and judgment on verdict. 

10. Appeal noted to Court of Appeals, and amount supersedeas 
l>ond fixed by the Court. 

11. Memo.: Supersedeas l>ond on appeal with suretv, approved bv 
the Court, and filed, with date. 

12. June 26, 191/, Notice of submission of Hill of Exceptions and 
acceptance of sendee bv plaintiff’s counsel. 

13. June 20, 1917, Memo.: Order of Court extending time to sub¬ 
mit Rill of Exceptions to and including August 17, 1917. 

14. August 16, 1917. order of Court extending time to submit Bill 
of Exceptions up to and including September 10. 1917. 

15. Bill of Exceptions submitted September 10, 1917 by the de¬ 
fendant to the Court for consideration. 

16. Nov. 24. 1917, Bill of Exceptions signed by the Court, and 
order of Court making same part of the record. 

17. Assignment of errors. 

18. This designation. 

JOHN G. CAPERS. 

LEVI H. DAVID, 

Attorneys for Defendant. 
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12 

1917. 


Service of foregoing designation, together with carbon copy 
thereof, is hereby acknowledged this 27 day of November, 


JNO. RIDOUT, 
Attorney for Plaintiff . 


13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 12, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 58014 at Law, wherein Eva C. 
Santmver is Plaintiff and Edward L. Santmyer is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
7th day of December, 1917. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk , 

By ALF. G. BUHRMAN, 

Assistant Clerk . 


14 In the Supreme Court of the District of Columbia. 

At Law. No. 58614. 

Eva C. Santmyer. Plaintiff, 
v. 

Edward L. Santmyer, Defendant. 

Be it rememWed the above entitled cause came on for trial before 
Mr. Justice Walter I. McCoy, and a jury, duly impanelled and sworn 
to try the issues in this case. Mr. John Ridout appeared as counsel 
for the plaintiff and Messrs. John G. Capers and Levi H. David ap¬ 
peared as counsel for the defendant, Thereujxm the plaintiff, Eva 
C. Santmyer, after bcinq: dulv sworn, testified, in substance, as fol¬ 
lows: That her name is Eva C. Santmyer. Counsel for the plaintiff 
exhibited to the witness the following contract upon which this suit 
is brought. 


2—3143a 
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Memorandum of Afjreement. 

Made and entered into this loth day of Mareli, 101*2, by and 

between Edward L. Santmyer of the fir*t part and Eva C. Sant- 

myer of the second part, both of the District of Columbia. 

\\ hereas, the said parties are husband and wife between whom 
irreconcilable difference* have arisen; 

And whereas, the said parties are living separate and apart, and 
have now reached an agreement for the permanent support and main¬ 
tenance by the husband of the wife and their minor child, Edgar 
James Santmyer; 

Now therefore this agreement witnesseth, that for and in considera¬ 
tion of the mutual promises and agreements herein contained, the 
said parties have agreed and do hereby agree a* follows: 

1. The party of the first part shall, as a present settlement 
b> and for the partial support and maintenance of the partv of 
the second part, forthwith convey to her in fee simple, subject 
to the existing deed of trust, premises numbered 71S Shepherd Street. 
Northwest, Washington. D. 0.. now owned by him. 

2. The party of the first part also shall pay. forthwith, to the party 
of the second part the sum of One hundred Dollars ($100). 

3. The party of the first part also shall pay to the party of the sec¬ 
ond part, for her further support and maintenance and for the sup¬ 
port and maintenence of their minor child, the sum of twenty-five 
dollars ($25) per month, upon the fir*t day of each and every month 
hereafter, while their said child is in regular attendance at school, 
and that from and after that time, the said party of the first part, in¬ 
stead of said sum of Twenty-five dollars (#25), shall pay to the party 
of the second part the sum of fifteen dollars ($15) per month, for 
her further support and maintenance, payable as aforesaid, so long 
as both said parties of the first and second parts shall live. The 
first of said monthly payments to he made on the first day of April, 
1912, and a proportionate amount for the current month of March 
to he paid forthwith. It is understood that the absence of said child 
from school on account of illness shall not excuse the party of the 
first part from making the full payment of twenty-five dollars ($25). 

4. The party of the second part hereby accepts compliance by the 
partv of the first part with the foregoing provisions in full of his ob¬ 
ligations for the support and maintenance of her and the said minor 
child, and expressly promises and agrees in consideration thereof, that 
she will contract no debts or bills for any purpose whatsoever in the 

name, or upon the credit of the said party of the first part, 
lb In witness whereof, the said parties have hereunto set their 

hands and affixed their seals, in duplicate, on the day and 
vear first al>ove written. 

EDWARD L. SANTMYER. Tseal.1 
EVA C. SANTMYER. [seal.] 

Witnesses to both signatures: 

J. W. LATIMER. 

HENRY G. THOMAS. 
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March 15, 1012. 

Received of E. L. Santinver, one hundred and twelve dollars and 
fifty cents, in full of the payment hereinabove mentioned as payable 
forthwith. 

EVA C. SANTMYER. 

The witness identified her signature and that of the defendant Ed¬ 
ward L. Santmver to the foregoing contract. 

Thereupon counsel for the plaintiff offered the said contract in 
evidence, to which offer counsel for the defendant objected on the 
grounds that the paper writing showed that the contracting parties 
were, at the date of the execution of the said paper, husband and 
wife: that a husband and wife could not enter into the said contract 
in the District of Columbia, under the common law prevailing here, 
and that there was no statute in this District that permitted them to 
do so: that a wife cannot sue her husband in action at law in this Dis¬ 
trict. and an agreement by a husband to pay money for the support 
of his wife in order to be enforceable in an action at law, should 
stipulate that the payments be made to a trustee, who alone could 
bring the action at law. but the court overruled the objection of 
counsel for the defendant, and the defendant by his counsel duly 
noted an exception to said ruling, which was noted on the minutes of 
the presiding justice. 

Thereupon the said contract was. in accordance with the ruling of 
the court, admitted in evidence. 

The witness was asked to state whether the payments of 
17 fifteen ($15) dollar- each for the months of August, Septem¬ 
ber. and October. 1015 were made, to which an objection was 
entered l v counsel for the defendant m*on the grounds aforesaid, and 
the court overruled the same, to which an exception was duly 
taken by counsel for the defendant, which exception was duly noted 
u|>on the minutes of the court. 

The witness answered that the three instalments mentioned were 
;iot paid. 

On eros^-examination. the witness testified that on the loth of 
March. 1912. the witness and Edward L. Santmver were husband and 
wife; that the aforesaid contract was made in the District of Colum¬ 
bia. 

The counsel for the defendant asked the witness when her son. 
Edward .Tames Santmver. mentioned in the said contract, was born, 
to which counsel for the plaintiff objected, and the following oc¬ 
curred : 

By Mr. Ridout: “1 object. Tt is perfectly immaterial, this suit 
is brought upon the last provision which contemplates the cessation 
of payments on account of the son. and. therefore, it is immaterial 
when ho was born/’ 

Bv Mr. David: “I want to eliminate the question of the minor 
child by the evidence. 

By Sir. Ridout: “T admit on the record that no claim is made or 
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can be made on behalf of this boy now, because he has ceased attend¬ 
ing school and is in the Navy/’ 

By Mr. David: “And he is self-supporting?” 

^ r. Ridout : “I am not making anv claim on account of the 

boy.” 

By Mr. David: “But he is self-supporting?” 

By Mr. Ridout: “Yes; he is self-supporting.” 

Whereupon the plaintiff rested her case. 

\\ hereupon, counsel for the defendant moved the court to in¬ 
struct the jury to return a verdict for the defendant on the 
18 ground that the contract, as shown by the plaintiff's case, was 
one made between a husband and wife in this District and 
they cannot contract with each other, but the court overruled said 
motion, to which the defendant, by his counsel, duly noted an ex¬ 
ception, which was entered on the minutes of the court. 

Thereupon, the defendant offered in evidence the following papers: 


10 Tn the Corporation Court for the City of Alexandria, Virginia. 

In Chancerv. 

Edward L. Santmyer 
vs. 

Eva C. Santmyer. 

To the Honorable Louis C. Barley, Judge of the said Court: 

^ our complainant, Edward L. Santmver, respectfullv showeth 
unto the Court : v 

That he is a resident of the City of Alexandria, and state of Vir¬ 
ginia, and has resided and been domiciled in the Citv of Alexandria 
State of Virginia, since the 15th dav of June. 1912. 

That he was married to Eva C. Santmyer in the city of Washing¬ 
ton, D. C., on September 10th. 1890, and from that time until the 
first day of March, 1912. they lived together ns man and wife. That 
vour complainant at all times was a faithful, devoted and loving hus¬ 
band: was always faithful and true to his marrtal vows, and en¬ 
deavored in even* wav to please and comfort his said wife; but not¬ 
withstanding his said devotion and affection for his said wife, she 
about the said first day of March. 1912. wilfullv deserted and aban¬ 
doned vour complainant and refused any longer to live with him a a 
his wife. That this refusal on her part to live with him as his wife, 
was without justification or excuse, as your complainant had not been 
guiltv of any misconduct whatsoever. Your complainant frequently 
endeavored to effect a reconciliation with the said Eva C. Santmver 
but without any result. 

That on the 15th day of March, 1912, your complainant, hoping 
to effect a reconciliation with his said wife, entered into an agreement 
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with her. whereby he agreed to convey to lier premises known as No. 

718 Shepherd Street, Northwest, Washington, D. C., and also 
20 to pay her the sum to twenty-five ($25.00) dollars per month 
for her support and that of their child; the said sum of 
Twenty-five dollars per month has since been reduced to the sum of 
fifteen ($15.00) dollars, their minor child now’ earning his owm live¬ 
lihood. That your complainant, since the agreement was entered 
into, has sought to become reconciled to the said Eva C. Santmyer. 
but she has refused to become reconciled, and still refuses to do" so. 
^ our complainant alleges that the said wilful desertion and abandon¬ 
ment continues and that there is now’ no hone of a reconciliation be¬ 
tween them, and that the said desertion and abandonment is perma¬ 
nent. 

Forasmuch as your complainant is remediless, save in a court of 
equity where matters of this kind are properlv cognizable, he prays. 

That proper process may issue: that the said Eva C. Santmyer may 
1 m> made a party defendant to this bill and required to answ'er the 
same, but that an answer under oath is hereby cxpresslv w’aived; that 
a decree may be entered absolutely and entirelv divorcing your com¬ 
plainant from the said Eva C. Santmver unon the ground of wilful 
desertion and abandonment for more than three vears prior to the in¬ 
stitution of this suit. 

And that your complainant may have such other, further and gen¬ 
eral relief as may l>e requisite and necessary. 

A n d your complainant will ever pray. 


EDWARD L. SANTMYER, 

__ By Counsel. 

JOHN G. CAPERS k 

SAMUEL O. BRENT. 

Counsel for ( i omplainant . 


Bill filed in Clerk’s Office on April 30. 1915. 

Teste. 

XEVELL S. GREENAWAY. 

Clerk. 


21 In the Corporation Court for the City of Alexandria. 

Virginia. 

Epv’arp L. Santmyer 
vs. 

Eva C. Santmyer. 


The defendant. Eva C. Santmyer. for answer to the Bill in 
cause, says: 


this 


1 . 


She denies that the Plaintiff has for the past year preceding the 
filing of this Bill been in good faith a citizen of the State of Virginia. 


KDW ARD L. SAXTMYER VS. EVA C. 8AXTMYER. 


Sho admitsthat since her marriage with Plaintiff which occurred 
( ohiini'h" S * 10 nnd s,ili resides in the District of 

She denies that at the time stated in the Hill she ever deserted 
< or she at anv other time ever deserted hint. On the 

? *•>»< ever since her said marriage she has always 

■een a good faithful and lovinti wife to the Plaintiff and savs that, as 
hereinafter averred, she not only lais never deserted or abandoned the 

I'/'t-'r' c " l l he reasons hereinafter set forth ho has without 

justification and for the sinful motive hereinafter set forth deserted 
and al'andoncd her for more than three years last past. 


' ,, n' 1 - 111 " ,s . ln,, ‘ an agreement of separation as set forth in 

the Hill was entered into, that this was at plaintiff’s request and sug¬ 
gestion and not at hers. That the house referre.l to is verv heavily 
encumbered J.raetically to its full value and that her expense for in- 

rental viduc."'""'' 1 '""' nn ‘ rCpair? anloun, ' i >" very nearly its full 

I’laintill has not fully paid his agreed payments under said separa- 

I 1 ."" agreement and defendant recently sued him in the 

Muntetpal Court of the District of Columbia where she re- 

cow-red against him a judgment for $30 and costs which is 
unappealed from and unpaid. wtiunis 

Dcrson is an apprentice at the Xavy Yard receiving onlv $8 (IS 
per week out of which he has to pay ten cents per day car fare In 

forced 1 ° fl T! • 1 "i '"''P" 1 '' ° f ,lor and herself she has'been 
forced to obtain employment at the Palais Royal at the low wa-e of 

SVOO per week out of which she has to pay ten cents per day car 

to her" <1|P "° rk sllp hns ,0 ,1 " is ' Trv hnrd and is seriously injurious 

tearlier in the soiid*Diist ric b * ,0 ° m0n,h 11 

lie is an expert mechanic and earns as he himself has stated a very 
yacations nn ‘ 0m " f ° r ,IonC af,pr ^ ^urs and during 

lie owns real estate in one of the suburbs of Alexandria where he 

has just completed a comfortable dwelling which as she is informed 
Im* a rental value of at least $20 per month informed 

In addition lie maintained certainly until recently Rank no 
count in Washington. Recently he has been sending the nitifnl Z. 
niittance of *1, which he makes her, by money order, this donh lL= 
bemg a method resorted to by him to hide his assets and hinder W 
in oollortin" her said mderment. She tliot 3 

avers that the time during which, at his instance she has h^Mn" 
apart from him under said separation agreement cannot counted 

Sk tsr"...... 
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3. 

She denies that any bona tide effort has been made by plaintiff to 
induce her to resume mart/al relation with him and charges that long 
prior to his procuring the execution of said separation agreement he 
had ceased to feel any affection for her or to have any wish to he 
reconciled with her. 

23 She further says that the true reason why Plaintiff deserted 

the defendant was that he has become infatuated with one 
Annie Jones and actually went to Fairfax Court — Virginia in the 
month of April 191- with said Annie Jones and regained at a Hotel 
there for a period of — during which time he as defendant is in¬ 
formed and believes committed repeated acts of adultery with said 
Annie Jones who actually has besought defendant to obtain a divorce 
from plaintiff so that ho could marry said Annie Jones. 

Defendant is a member of the Homan Catholic Church and it is an 
article of her religious faith that c he may not seek an absolute divorce 
from the Plaintiff notwithstanding his aforesaid conduct. 

For this reason she has not sought such divorce but by way of 
recrimination she pleads the aforesaid acts of adultery bv him in 
further bar of his application for an absolute divorce. 

Further answering she says that on the aforesaid facts plaintiff is 
wholly without anv right to the relief sought by him. And finally 
she says that p ending the hearing herein she is entitledjo an declaims 
a reasonable allowance for alimony for the suppbrf oT herself and her 
minor son and to reasonable Counsel fees. 

' TVhd now bavin" fullv answered she pravs to be hence dismissed 
with her costs in this l>chalf most wrongfully expended. 

EVA C. SANTMYER. 


District of Columbia, To wit: 


I, Eva C. Santmver, do solemnly swear that I am the defendant 
named in the foregoing answer which is subscribed by me. That I 
know the contents thereof and that the matters and things therein 
stated are true according to the bed of my knowledge information 


and belief. 


EVA C. SANTMYER. 


Sul>scribed and sworn to before me this 15th day of July, 191o. 


WILLIAM A. Lb^E, 

Notary Public. 


Answer filed in Clerk’s Office. July 
Teste: 

NEVELL S. GREENAWAY, 

Clerk. 


17, 1915. 
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24 Memorandum < f Agreement 

Made and entered into this 15th day of March. 1012 , by and between 

Edward L. Santmyer of the first part, and Eva C. Santmyer, of 

the second part, both of the District of Columbia. 

\\ liereas, the said parties are husband and wife between whom 
irreconcilable differences have arisen ; 

And whereas, the said parties are living separate and apart, and 
have now reached an agreement for the permanent support and main¬ 
tenance by tho husband of the wife and their minor child Edgar 
.James Santmyer 4 

Now therefore this agreement witnessed], that for and in consid¬ 
eration of the mutual promises and agreements herein contained, the 
said parties have agreed and do hereby agree as follows: 

1. The party of the first part shall, as a present settlement and 
for the partial support and maintenance of the party of the second 
part, forthwith convey to her in fee simple, subject to the existing 
deed of trust, premises numbered 718 Shepherd Street, Northwest 
Washington, D. C., now owned by him. 

2 . The party of the first part also shall paw forthwith, to the partv 
of the second part the sum of One hundred dollars ($100). 

G. The party of the first part also shall pnv to the party of the 
second part, for her further support and maintenance and for the 
support and maintenance of their minor child, the sum of twenty-five 
dollars ($ 2 o) |>or month, upon the first day of each and every month 
hereafter, while their said child is in regular attendance at school, and 
that from and after that time, the said partv of the first part, instead 
of said sum of twenty-five dollars ($25). shall pav to the party of the 
second part the sum of fifteen dollars ($15) per month, for her fur¬ 
ther support and maintenance, payable a* aforesaid, so long as both 
said parties of the first and second part* shall live. The first of said 
monthly payments to be made on the first dav of April, 1912, and a 
proportionate amount for the current month of March to be paid 
forthwith. It is understood that the absence of said child from 
school on account of illness shall not excuse the party of the 
25 first part from making the full pavment of twentv-five dollars 
($25). 

4. The partv of the second part hereby accepts compliance bv the 
party of the first part with the foregoing provisions in full of his 
obligations for the support and maintenance of her and the said 
minor child, and expressly promises and agrees in consideration 
thereof, that she will contract no debts or bills for any purpose what¬ 
soever in the name, or upon the credit, of the said partv of the first 
part. 

Tn witness whereof, the said parties have hereunto set their hands 
and affixed their seals, in duplicate, on the dav and year first above 
wwitten. 

EDWARD L SANTMYER. Tseal.1 
EVA C. SANTMYER. [seal.1 

Witnesses to both signatures: 

J. W. LATIMER. 

HENRY G. THOMAS. 
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March 15, 1912. 


Received of E. L. Santmyer, one hundred and twelve dollars and 
fifty cents, in full of the payment hereinabove mentioned as payable 


forthwith. 


EVA C. SANTMYER. 


2t> At a Corporation Court of the City of Alexandria, Continued 
and Held at the Court House of said City on Saturday, 
August 7th, 1915. 

Present: Hon. Louis C. Barley, Judge. 

In Chancery. 

Edward L. Santmyer 
vs. 


Eva C. Santmyer. 

This cause coming on to be heard this 7th day of August, 191o, 
upon the Bill of Complaint, the answer of the defendant Eva C. 
San timer, and the replication of Edward L. Santmyer thereto, and 
the testimony of John G. Capers, George A. Senesack, Eugene A. 
Hannon. George W. Norris, Clara M. Ochsenreiter, John F. Ochscn- 
reiter, Edward L. Santmyer and Eva C. Santmyer, Louis M. Herron 
and Adelaide M. Herron', Dora Rees, Cyrus B. Rees, Annie M. Jones 
and Nannie C. Henry, delivered ore tennus before the Judge of this 
Court, in open Court, and the Court being of opinion from the said 
testimony that the said Eva C. Santmyer has wilfully deserted and 
abandoned the said Edward L. Santmyer for more than three years 
prior to the institution of tins suit, without just cause or excuse, and 

l>eing argued bv counsel, . 

Upon consideration whereof the Court doth adjudge, order and de¬ 
cree that the said Edward L. Santmyer be, and he is hereby forever 
divorced from the said Eva C. Santmyer, and the marriage heretofore 
had and solemnized between them be. and the same is hereby dis¬ 
solved . 

Upon the application of the defendant, the execution of this decree 
is suspended for the period of sixty days, in order to permit the said 
defendant to apply to the Supreme Court of Appeals for an appeal. 

The Court doth further order, adjudge and decree that the exhibits 
filed and the evidence taken in open Court, is herewith certified as a 
part, of the record in this cause, said evidence is herewith filed marked 
Exhibit “L. C. B.” together with exceptions taken to the rulings of 
this court on questions of evidence. 

And this decree is final. 

A copy, 

Teste • 

NEVELL S. GREENAWAY. 

Clerk. 


3—3143a 
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** Authentication of Record. 

Clerk’s Certificate. 

Clerk’s Office. Corporation Court of the City of Alexandria, Va. 

£ eve !' Greenaway Clerk of the raid Court, do hereby certify 
that the writings annexed to this Certificate are true copies of ori<'- 
inals on file and of record in raid office: and that raid originals to- 
uether constitute the record of (lie proceedings of said Court in this 
cause as far as shown therein. 

H)lV tneSS mV llan<1 an<1 <llC ,seal of sai<1 Court this 21 day of March 

fSeal Corporation Court. City of Alexandria, Va.) 

NEVELL S. GREENAWAY, 

Clerk'. 

Judge's Certificate. 

I, Louts C. Barley Judge of raid Court, do certify the foregoing 
due’form" '' S ' Gret ‘ nmv,iv - r,erk <,f the raid Court, to be in 

Witness my hand and seal this 21" day of March 1917. 

LOUIS C. BARLEY, [seal.] 

Judge. 

Clerks Certificate to Judge's Official Character. 

L Novell S (Ireeiunray. Clerk of the raid Court, hereby certify tha’ 

I .onis C. Harley, whose genuine signature is suhscril>ed to the fore- 
L-oinu: certificate, was. at the time of sinning and Attesting the same 
tillage of said Court, duly commissioned and qualified. 

V itncs* my hand and the seal of said Court this 21 " dav of 
March 191 <. 

XEVELL S. GREENAWAY, 

Clerk. 

2S Counsel for the plaintiff admitted that the Eva C. Sant- 
ni\ei, named a d defendant in the foregoing divorce proceed¬ 
ings, and the Edward L. Santmyer, named as plaintiff in said divorce 
proceedings, are the identical parties in this law suit 
Thereupon counsel for the plaintiff objected to the admission in 
evidence of the foregoing papers on the ground that they were im¬ 
material to this controversy and that the foregoing record could not 
in anywise impair the obligation of Edward L. Santmyer on the 
agreement sued upon in this case. 

Counsel for the defendant contended that all matters in reference 
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to the contract sued upon in this case were in issue in the divorce case, 
and that the final decree in favor of the husband settled the question, 
and it is res judicata. 

Thereupon, the court sustained the objection to defendant's proffer 
of the foregoing certified papers in the divorce proceedings on the 
ground that they were not material or relevant to the issue in this case, 
to which ruling counsel for the defendant noted an exception, which 
was duly entered on the minutes of the presiding justice. 

I hereupon the defendant ofiered in evidence the following certified 
copy of deed from the defendant, Edward L. Santmver, to aforesaid 
Eva C. Santmver, which conveys the real estate referred to in the 
aforesaid contract, and the same was received in evidence: 


20 


Deft's Ex. No. 1. 


M. G. N. 

Liber No. 3513, Folio 107, et Seq. 

Deed. 

Recorded March 20, 1012, at 0:54 A. M. 

Edward L. Santmver 
to 

Eva C. Santmver. 

• 

This deed. Made this 2»>th day of March in the year one thousand 
nine hundred and twelve, by and between Edward L. Santmver, of 
the District of Columbia, party of the first part, and Eva C. Santmver. 
his wife, of the District of Columbia, party of the second part: 

Witnesseth, That in consideration of Ten Dollars, the party of the 
first part does grant unto the party of the second part, in fee simple, 
all that piece or parcel of land in the County of Washington, District 
of Columbia, described a* follows, to wit: Lot Twenty-three (23), in 
Edward Tv. Santmyers Subdivision of part of Block Thirty-four 
(34), in “Petworth Addition to the City of Washington” as per plat 
recorded in Liber 37, folio 103. of the Records of the Surveyor’s 
Office of the District of Columbia. Subject to an existing Deed of 
Trust, of Fifteen Hundred Dollars, which the party of the second part 
hereby assumes and agrees to pay; together with the improvements, 
rights, privileges and appurtenances to the same belonging. 

And the said party of the first part covenants that he will warrant 
specially the property hereby conveyed: that the said party of the sec¬ 
ond part shall quietly enjoy said land: and that he will execute such 
further assurances of said land as may be requisite. 

30 Witness my hand and seal the day and year hereinbefore 

written. 

EDWARD L. SANTMYER. f seal. j 

In presence of— 

WALTER C. ENGLISH. 
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District of Columbia, To wit: 

I, W alter C. English, a Notary’ Public in and for the District of 
Columbia, do hereby certify that Edward L. Santmver, party to a 
certain Deed bearing date on the 25th day of March, 1912, and hereto 
annexed, personally appeared before me in said District, the said Ed¬ 
ward L. Santmver, l*eing personally well known to me as the person 

who executed the said Deed, and acknowledged the same to be his act 
and deed. 

Given under mv hand and seal this 25th day of March. 1912. 

[ notarial SEAL. 1 WALTER C. ENGLISH, 

Xofartf Public . /). (\ 

•D Office of the Recorder of Deeds, District of Columbia. 

This is to Certify that the foregoing is a true and verified copy of 
.in instrument as recorded in Liber .‘1512. folio 197. et seq.. one of the 
Land Records of the District of Columbia. 

In Testimony Whereof. I have hereunto set mv hand and affixed 
the seal of this Office this 12th day of May, A. D. 1917. 

[Seal Recorder of Deeds. District of Columbia.] 

R. W. DUTTON. 

/hputu Preorder of Deeds, D. C. 
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Thereupon counsel for the plaintiff advised the court that 
the plaintiff hud no rebuttal evidence to ofTer and no request 
for instructions. 

The foregoing constitutes the substance of all of the evidence 
offered in the case on l>oth sides. 

At the conclusion of all of the evidence, counsel for the defendant 
moved the court to instruct the jury to return a verdict for the de¬ 
fendant. on the grounds first, that the plaintiff and the defendant, at 
the time of the execution of the contract sued on could not legally 
enfor info the same in this District; and. secondlv. assuming that a 
contract could be entered into between the plaintiff and the defend- 
ant, whereby the husband agreed to contribute towards the support of 

his wife, such an agreement requires the intervention of a trustee,_ 

that the payment* should !>o made by the husband to the trustee in 
behalf of the wife, and in the event of a suit the trustee should sue 
the husband and not the wife; and on the further ground, that if such 
a contract could be entered into in this District, the suit, if any, 
should be brought in equity and not in law; that the contract between 
the husband and wife in this case is null and void, and upon the fur¬ 
ther ground that the final decree of divorce bv the Corporation Court 
of the City of Alexandria, Virginia, shown bv’the record of that court, 
which is proffered in evidence bv the defendant here, and the very 
issue involved in the case at bar is res judicata; that assuming, with¬ 
out admission, that the contract sued on here is valid; when these 
parties ceased to be husband and wife the consideration of the agree- 
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mcnt of the contract failed and there can be no recovery at this time 
upon it. 

Thereupon, the court overruled the motion of the defendant, and 
counsel for the defendant duly noted an exception to said ruling, 
which was duly noted upon the minutes of the presiding jus- 

33 tice. 

Thereupon, the court directed the jury to return a verdict 
for the plaintiff for the sum of forty-five ($45) dollars, with interest 
from October 1. 1915, and the jury returned its verdict in accordance 
with the direction of the court, to which direction and ruling pre¬ 
vious to the rendition of the verdict by the jury, counsel for the de¬ 
fendant duly noted an exception, to said ruling and direction of the 
court, which exception was duly entered upon the minutes of the 
presiding justice. 

And inasmuch ns the defendant desires to present his exceptions 
to the Court of Appeals of the District of Columbia, he moves the 
court to sign and seal this, his bill of exceptions, in duplicate, to have 
the same force and effect as if each and every of them had been sepa¬ 
rately signed and sealed: which motion is bv the court granted, and 
the said exceptions are hereby made part of the record in this case, 
according to the statute in such case made and provided, and it is ac¬ 
cordingly done, now for then, this 24th day of November 1917. 

WALTER I. McCOY. Tseal.1 

34 [Endorsed :1 At Law. No. 51684. Eva C. Santmyer v. 
Edward L. Santmyer. Levi TT. David. Attorney at Law, Co¬ 
lumbian Bldg., Washington. D. C. Phone Main 389. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3143. Edward L. Santmver. appellant, vs. Eva C. Santmyer. Court 
of Appeals. District of Columbia. Filed Dec. 10, 1917. Henry W. 
Hodges, clerk. 
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LEVI H. DAVID, 
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JOHN G. CAPERS, 
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Or" THE 01 STRICT OK COLO MB’A 
.January Term, 1918. 


No. 3143. 

HOWARD L. SAXTMYER, APPELLANT, 

vs. 

EVA C. SAX I'M VER, APPELLEE. 

KRIEF FOR APPELLANT. 


Statement of the Case. 

'Ellis appeal is from a final judgment for S45 and in¬ 
terest in favor of appellee, hereinafter called plaintiff, 
against appellant, hereinafter referred to as defendant, 
of the Supreme Court of the District of Columbia (Rec., 
p. 5), entered upon the* verdict of a jury by peremptory 
direction of tlx* trial court (Rec., pp. L 20-2). 

The case was originally brought October 5, 1915, in 
the Municipal Court of this District (Rec., p. 3), tlie 
plaintiff filing a bill of particulars, claiming that “by 
agreement, dated March loth, 1912, sealed by tlie par¬ 
ties the defendant agreed to pay the plaintiff the sum of 
fifteen dollars on tlie first day of each month and has 
failed to pay the instalments due August 1st, Septem¬ 
ber 1st, and October 1st, 1915” (Rec., pp. 1-2). At the 
date of the agreement the parties were husband and wife 
(Rec., p. 10). The agreement (Rec., pp. 10, 10) pro¬ 
vides that the husband (defendant) shall, as a present 
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settlement and for the partial support and maintenance 
of his then wife (plaintiff) forthwith convey to her in fee 
simple, subject to the existing deed of trust, premises 
718 Shepherd Street Northwest, in this District, and that 
he shall also pay forthwith to his said wife the sum of 
8100, both of which provisions were promptly complied 
with by the husband (Rec., pp. 11, 10). 

1 Ik plaintiff offered in evidence the separation agree¬ 
ment, to which the defendant objected upon various 
giounds (Ret*., p. 11), which will be hereinafter con- 
sideied, but the court overruled the* objection, and de¬ 
fendant excepted (Kec., p. 11). The plaintiff testified 
that the instalments for August, September, and Octo¬ 
ber, 1015, had not been paid (Rec., p. 11). 

On cross-examination plaintiff testified that on March 
15. 1012. she and the defendant were husband and wife, 
and that the aforesaid contract was made in the District 
of Columbia (Rec., p. 11). 

The third paragraph of the agreement provides: 

1 he party of the first part |husl>and] shall also 
pay to the party of the second part [wife], for her 
further support and maintenance and for the sup¬ 
port and maintenance of their minor child, the 
sum of twenty-five dollars (825.00) per month, 
upon the first day of each and every month here¬ 
after, while their child is in regular attendance at 
school, and that from and after that time, the 
said party of the first part, instead of said sum of 
twenty-five dollars (825), shall pay to the party 
of the second part the sum of fifteen dollars (815) 
pei month for her further support and mainte¬ 
nance, payable as aforesaid, so long as both said 
parties of the first and second parts shall live” 
(Rec., ]>. 10). 


( ounsel for plaintiff admitted that no claim is or can 
be made on behalf of the child because he has ceased 
attending school: that he is in the Navy and is self- 
supporting (Rec., pp. 11-12). 
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At the conclusion of the plaintiff’s case in chief, de¬ 
fendant moved the court to direct a verdict in his favor 
on the ground that the contract was one between hus¬ 
band and wife, and in this District they can not contract 
with each other, but the court overruled the objection 
and defendant excepted (Rec., p. 12). 

Defendant offered in evidence the following papers, 
duly authenticated, under double certificate (Rec., p. 18): 

(a) Original bill of complaint (Rec., pp. 12-13) filed 
b\ him against his wife for an absolute divorce, in the 
Corporation Court of Alexandria, Ya.; (b) her answer 
(Rec., pp. 13-15); (c) said separation agreement between 
the said parties, dated March 15, 1912, which was in the 
ie(oid and foimed part of exhibits in the divorce pro¬ 
ceedings (Rec., p. lb), and (d) the final decree granting 
him an absolute divorce (Rec., p. 17). 

Counsel for plaintiff admitted, at the trial of the case 
at bar, that the parties in the divorce case are the identi¬ 
cal parties in this case, but objected to the admission in 


evidence of the foregoing papers on the ground that they 
were immaterial (Rec., p. IS). Counsel for defendant 
(appellant) contended that all matters in reference to the 
contract sued upon in this case were in issue in the di¬ 
vorce case, and that the final decree in favor of the hus¬ 
band settled the question, and it is res judicata (Rec., 
p. 19). 


Che trial court sustained the objection, to which de¬ 
fendant excepted (Rec., p. 19). 

In his original bill, filed by the husband April 30, 1915, 
in the Corporation Court for the City of Alexandria, Va.! 
for an absolute divorce against his said wife, the ground 
was her wilful desertion and abandonment. He further 
alleged that this refusal on her part to live with him as 
his w ife was without justification or excuse, as he had not 
been guilty of any misconduct whatsoever; that he fre¬ 
quently endeavored to effect a reconciliation with his 
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\n ifo, but without any result. He also averred that on 
Maicli b>. 1912, hoping to effect a r(‘coneiliation with 
his wife, lie entered into the agreement for her support 
and maintenance hereinbefore referred to), pleading 
in his said bill of complaint the substance of tlie agree¬ 
ment (Rec., pp. 12-13). 

•Inly 17. 1915. the wife answered tin* bill (Rec., pp. 
M-Ioi. alleging, among other things, that Ik*, the hus¬ 
band. had not been for the year preceding the filing of tin* 
bill, bi £<><>d faith a citizen of Virginia (Rec.. p 13); 
denied the desertion: that Ik* deserted her: admitted 
that t Ik* agreement of separation as set forth in the bill 
was entered into (Rec.. p. 14). The answer further 
alleged that the husband received a salary of 8100 per 
month as a school teacher: that he is an expert mechanic 
and earns a very substantial amount for work done after 
school hours and during vacations: that Ik* owns real 
estate in Alexandria, and maintains a bank account: 
that t Ik* time during which she has been living apart 
from him under said separation agreement can not be 
counted in making up the required statutory period for 
an absolute divorce on tin* ground of desertion (Rec.. 
p. 14). She denied an\ bona Itdc effort had been made* 
by him to induce her to resume the marital relation with 
him. The answer then proceeds to charge him with 
mt'* of adultei\, naming an alleged corespondent, but 
she avers that she is a member of t Ik* Roman Catholic 
(hurch and that it is an article of her religious faith that 
she may not seek an absolute divorce, and “for this 
reason she has not sought such divorce, but by wav of 
recrimination she pleads tin* aforesaid acts of adultery 
by him in further bar of his application for an absolute 
divorce” (Rec., p. 15). 

The answer further avers ‘7/m/ pending the hearing 
herein she is entitled to and claims a reasonable allowance 
for the support of herself and her minor son and to reason- 


able counsel fees," and then prays that the bill be dis¬ 
missed (Rec., p. 15). 

The final decree (Hee.. p. 17) recites that the cause 
came on to be heard August 7, 1015, upon the bill of 
complaint, the answer of the defendant, Eva C. Sant¬ 
myer, the replication of Edward L. Santmyer, and the 
testimony in open court of Edward L. Santmyer, Eva 
C. Santmyer and twelve other witnesses, their names 
being set out in the decree (one of whom is the alleged 
corespondent), and the court being of the opinion that 
the said Eva C. Santmyer lias wilfully deserted and 
abandoned the said Edward L. Santmyer for more than 
three years prior to the institution of this suit, without 
just cause or excuse, adjudged and decreed that Edward 
L. Santmyer is hereby forever divorced from the said 
Eva C. Santmyer, and the marriage between them is 
hereby dissolved. The decree further ordered that the 
exhibits filed and the evidence taken in open court are 
herewith certified as a part of the record in the cause 
(Rec., p. 17). 

It is to bo noted that the separation agreement be¬ 
tween these parties, forming a part of the authenticated 
record (Rec., p. 10), is one of the exhibits referred to in 
the decree. 

At the conclusion of all the evidence, defendant re¬ 
newed his motion to direct a verdict in his favor upon 
various grounds, hereinafter referred to, but the court 
overruled it and the defendant excepted (Rec., p. 20). 

Thereupon, the court directed a verdict in favor of the 
plaintiff, to which defendant duly excepted (Rec., p. 21). 

The decree of divorce was entered August 7, 1915 
(Rec., p. 17), and thereafter, namely, October 5, 1915, 
this law suit to recover 845 for three months' instalments 
under the aforesaid separation agreement was filed in the 
Municipal Court of the District of Columbia. 

Defendant moved for a new trial (Rec., pp. 4-5) upon 
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\arious grounds, the specific point being made that the 
refusal of the court to admit in evidence in behalf of the 
defendant the final decree in tin* divorce case was in 
violation of section 1 of Article IV of the Constitution 
of the United States. 

Defendant s motion was overruled and judgment was 
enteied. from which this appeal was duly perfected (Rec., 
]). 5 ). 


ASSIGNMENT OF ERRORS. 

The trial court erred: 

1. In refusing to admit in evidence the authenticated 
record of the divorce proceedings, the final decree in 
iavor ot the husband, the ruling of the court being in 
violation of section 1 of Article IV of the Constitution 
of the United States, which provides that full faith and 
credit shall be given in each State to the public acts, 
iccoids, and judicial proceedings of every other State. 

-• 1,1 not holding that the final decree of divorce is 

res judtcata of the issues involved in tin* case at bar. 

T In not construing said final decree as disentitling 
the plaintiff, Eva ( . Santmyer, from maintaining an 
action at law upon the separation agreement. 

T n °f holding that the consideration of the said 
agreement failed when the husband obtained a valid 
decree of divorce, said decree not requiring him to pay 
alimony. 

o. In admitting in evidence the separation agreement 
between plaintiff and defendant, dated March 1 , 5 , iqp> 

<>. In holding that the agreement sued on, entered 
into m the District of Columbia, at a time when the 
parties were husband and wife, was valid and enforce¬ 
able, and that, an action at law may be brought thereon 
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7. In holding that the agreement between husband 
and wife did not require the intervention of a trustee as 
a party to such agreement. 

S. In overruling the motion of the defendant to direct 
a verdict in his favor. 

9. In directing a verdict for the plaintiff. 


ARGUMENT. 


ASSIGNMENTS 1-5. 

Assignments 1-5, inclusive, will be considered together. 
They raise the main questions of the ruling of the court 
in refusing to admit in evidence the authenticated copy 
of the bill, answer, exhibit (the separation agreement), 
and the final decree in favor of Edward L. Santmyer, in 
the divorce proceedings, and in not holding that the de¬ 
cree is res judicata of the issues involved in the case at 
bar. 

At the trial of this case it was admitted that the par¬ 
ties to the record in both causes are identical (Rec., p. 18). 
The separation agreement sued on in this case is the same 
which was before the Virginia court in the divorce case 
and it appears as an exhibit among the papers in the 
authenticated record (Rec., p. 16). The original bill of 
the husband averred the existence of the separation 
agreement (Rec., pp. 12-13), and the answer of the wife 
admits that the said agreement as set forth in the bill was 
entered into (Rec., p. 14). In the final decree the court 
directs that “the exhibits filed and the evidence taken 
in open court are herewith filed as a part of the record 
in this cause 1 ’ (Rec., p. 17). The question, therefore, is, 
What is the legal effect of the final decree in favor of the 
husband so far as the separation agreement is concerned? 

In Thompson vs. Thompson, 226 U. S., 566 (affirming 

/ Ji n 
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the legislature, orders property to be transferred or 
alimony to be paid by one party to the other. 

Barrett rs. Failing, 111 V. S., 524. 

1 he plaintiff in his bill for divorce averred that, hop¬ 
ing to effect a reconciliation with his wife, entered into 
the agreement with her. by which he obligated himself 
to pay to her as his wife the amount specified in the 
agreement for her suppoit, and to convey the real estate 
described. The wife referred to the agreement in her 
answer, admitted the execution and existence of it. and 
sought alimony pendente lHe, notwithstanding the ex¬ 
istence of said agreement. The agreement itself was 
introduced in that case and forms one of the exhibits. 
All of the foregoing shows that the agreement was con¬ 
sidered by the Virginia court in passing upon the marital 
status of the parties. 

The claim of the wife in her answer was an election 
to wai\e all rights under the separation agreement for 
future support. Williams rs. Baily, 2 Law Reports, Equity 
(ases. 180b, star page 751: Smith rs. Gilmore, 7 App. 
I). ( ., 192; Vos rs. Robb, 155 F. S.. 15. In Thompson 
rs. Howard, 51 Mich., 509-512. a father, whose minor 
son had been enticed away from him by the defendant, 
first sued in assumpsit for the value of the son’s services. 
He then withdrew that suit and brought his action for 
damages for enticing his son away and harboring him, 
which was denied him because he had made his election 
between his remedies by bringing the first suit, and the 
result was not affected by his failure to prosecute it to 
a final determination. 

If the wife had succeeded in obtaining an allowance 
of alimony in the divorce suit, as claimed by her, would 
she also have been entitled to recover in an action at 
law against the husband under the separation agreement 
as a concurrent remedy? If the contention of the wife 
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same rase, reported in 35 App. ('as. D. ('., 14), the 
Supreme Court says: 

“And since the courts of Virginia hold upon 
general principles that alimony has its origin in 
the legal relation of the husband to maintain his 
wife, and that although this is her right she may 
by her conduct forfeit it, and where she is the 
offender she can not have alimony on a divorce 
decreed in favor of the husband (Harris /vs*. Harris, 
31 (Iratt., 13), it is plain that such a decree fore¬ 
closes anif right of the wife to hare alimony or equiva¬ 
lent maintenance from her husband under the law 
of Virginia.'' (Italics ours.) 


See, also, Carr vs. Carr, 22 (Iratt., 108. 


It must be presumed that the evidence of abandon¬ 
ment on the part of the wife, and the absence of blame 
on the part of the husband, was established to the satis¬ 
faction of the court making the decree. 

Thompson i's. Thompson, 35 App. I). (., 25. 


The issue as to the right of the husband to obtain a 
decree of divorce necessarily involved the question of 
alimony or equivalent maintenance. 

Moreover, the identical separation agreement was 
before the court and the application of the wife in her 
answer for alimony pendente life or equivalent mainte¬ 
nance necessarily involved a consideration of the terms 
of the separation agreement to determine that issue. 

The Virginia court having acquired jurisdiction of the 
parties and the subject-matter, both plaintiff and defend¬ 
ant are bound by the decree. The rule is that a decree 
of divorce dissolving the bond of marriage puts an end 
to all obligations of either party to the other, and to any 
right which either acquired by the marriage in the 
other’s property, except so far as the court granting the 
divorce, in the exercise of an authority vested in it by 


is correct. then there was no reason why she could not 
require the husband to pay her a double allowance for 
support, unless she would answer that while the husband 
was paying her, monthly, under an order in the divorce 
suit, the right to recover at law under the agreement 
was suspended. Such a contention, however, is directly 
in conflict with the broad proposition advanced by her, 
upon which she seeks to sustain the judgment in this 
case, namely, that there is nothing upon the face of the 
agreement to render its terms ineffectual. If her con¬ 
tention is correct, then the equity court had no power 
to deny her alimony upon the ground that she was pro¬ 
vided for under the agreement. Indeed, by reading her 
answer in reference to her claim for alimony in setting 
forth the faculties of the husband, it seems that she was 
attempting to assert her claims under the agreement and 
also through the equity court. We contend that the 
assertion by her of her claim to obtain alimony from the 
equity court should be construed as a waiver of any right 
to recover under the agreement. The failure on her part 
to obtain alimony in tin* equity case is aside the question. 
The position she assumed in the equity proceedings is 
the point upon which the doctrine of election and waiver 
should be applied. Moreover, it also furnishes one test 
for the application of the rule as to res judicata. 

In 1 R. C. L.. par. X7. it is said: 


“As the question of alimony not only may be 
but should be litigated in the divorce or separation 
suit itself, a judgment in such an action, even 
though silent as to alimony (Howell rs. Howell, 
104 Cal., 4.j. 4.4 A. S. R., 70; Chapman rs. Par¬ 
sons. 00 W. Va.. 407. 145 A. S. R., 1044, 10 Ann. 
(’as., 454, 24 L. R. A. [X. S.|, 1015), operates as 
res judicata not only as to the right to a divorce 
or separation but as to the question of alimony 
as well. Wood rs. Wood, 50 Ark., 441, 43 A. S. 
R., 42, 28 L. R. A., 157; Sprague vs. Sprague, 74 
Minn., 474; Julier rs. Julier, 02 Ohio St., 00.” 


In Behrley vs. Behrley, 93 liul., 255, the court held 
that: 

Questions concerning property rights growing 
out of the marriage relation are deemed to have 
been adjudicated by the decree in a suit for 
divorce, and hence a complaint in an action by 
a divorced wife upon an antenuptial contract, 
which shows that there has been a decree of di¬ 
vorce, is insufficient on demurrer. 

He Drummond, 12 Law Times Reports (18(55), 172. 
By the law of Scotland, a married woman divorced for 
her adultery forfeits all the provisions made for her by 
her husband or his relatives by ante-nuptial or post¬ 
nuptial contract, and she is considered with regard to 
such provisions as if she were naturally dead. 

See, also, Bullock vs. Bullock and Strong, 27 Law 
Times (1872-3), 247 (court for divorce and matrimonial 
causes), to the same effect. 

Muckenberg vs. Holler, 29 hid., 139. During mar¬ 
riage a husband erected a building upon real estate be¬ 
longing to his wife, upon an agreement that he should 
receive the rents until reimbursed for his expenditures. 
Afterwards, and before he had received any rents, the 
wife applied for a divorce, and pending her application, 
it was agreed in writing that in compromise of the hus¬ 
bands claim, the wife should pay him a certain sum, 
one day after the divorce should be granted. Suit by 
the husband, alleging these facts, and a failure to pay 
the sum agreed upon. The court held that as alimony 
is an incident to a suit for a divorce, and in adjusting 
alimony all matters of property between the parties are 
to be considered, the legal inference is that the claim of 
the plaintiff for the improvements on the wife’s land was 
adjusted and settled in the divorce suit. 

Maudslav vs. Maudslav, 2 Law Reports, Divorce 
Division, 25(5. In a suit for dissolution of marriage by 
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; , ' r r< T absol " t0 havin * fade, application 

, l‘‘ U \ ' ho *« 'ary the settlement executed 

" ,am “K° <>f «'*<* Pities. Held, that the object 
, "'V--'"-', in varying the provisions of « settlement 
shoul.l be to prevent, so far as may be just ami practi¬ 
cable. he innocent party being damaged, in a pecuniary 
sense, by the decree of dissolution. 

In Hcnyon rs. Benyon and O'Callaghan. 24 Weekly 
Reports. do Law Journal. Divorce Division. I Law Re- 
P'>its Divorce Division. 447. the husband having ob- 
tallied a divorce on the ground of his wife's adultery, 
afterwards filed a petition for the variation of the 
marriage settlement. The wife brought £1.350 a year 
»"<> settlement. The husband settled nothing,'but 
covenanted to make an appointment in his wife's 
a\or m respect of property in which lie hail a prospec- 
ne interest. Mis own income was about £100 a year 
and there was one child of the marriage. Before the 
adultcr\ which led to the dissolution of the marriage 

I,', ! l ,a ;; ,, ' S , ; a< . 1 « ..I «f separation under 

, U "‘ ha<l a « re, ''l f« allow him £100 a year out 

" I ,r °P« f rt.v. The court ordered a variation 

V"‘ Imsband to receive out of the 

settlement property £300 a year for his life and £-00 

<>r ,h< ‘ "lamtenance of the children till of age the £•>(«) 

a V< ; ar V’ l ,ai ' 1 "> «-I«ild after obtaining 21, and the 
husband to lx* relieved from his covenant. 

In equity, a court has no power to award alimony to 
a wife after the termination of the suit by tin- entry of a 
final decree, which is silent upon the question. ‘ Vfter 
divorce, the parties have no claims upon each other 
growing out of the relation before then existing between 
them, except such as were given by the judgment. 
Knmp tvs. Lamp. 50 N. V.. 212; Demonet r,. Burkart. 

*" ' •«!'•>' 7" 1,1 ,he last cas< ‘ this court savs 

(p - ,hat so as the decree in the divorce 



case related to alimony awarded to the wife, it was con¬ 
ceded bv counsel on both sides, and was so held by the 

V 

lower court, that it became final upon her remarriage. 
Being strangers to each other after a decree ot divorce, 
which is silent upon the question ot alimony, the con¬ 
sideration which once existed upon which to rest the 
husbands liability to maintain and support his wife, 
fails upon the dissolution of the marriage relation. 
Under similar circumstances, even with an agreement 
entered into between tin' parties before the decree, we 
contend that the consideration underlying the agree¬ 
ment fails. Alimony does not arise from any business 
transaction, but from the relation of marriage. It is not 
founded on contract, express or implied, but on the 
natural and legal duty of the husband to support the 
wife. 

Audubon vs. Shufeldt, 181 l . S., 577. 

Reconciliation after the execution of a deed of separa¬ 
tion takes away all the consideration for the settlement 
therein. The separation agreement becomes null and 
void. Kehr vs. Smith, 20 Wall., 31; Hitner’s Appeal, 
,")4 Pa. St., 110. Reconciliation without any act of can¬ 
cellation annuls articles of separation and rights grow¬ 
ing out of them, even though the articles be so expressed 
as to provide for the wife during her life, because such 
articles are based on separation, and by reconciliation 
new obligations arise, inconsistent with separation. 

St. John vs. St. John, 11 Vesey, Jr’s Rep., 536. 

Fletcher vs. Fletcher, 2 (’ox, 105. 

Westmeath vs. Salisbury, 5 Bligh., X. R., 339. 

Shelford on Mar. iV: I )iv., 629. 

Clancy on Husb. & Wife, 414. 

Bateman vs. Ross, 1 Dow., 235. 

A fortiori, new obligations arise by virtue of a decree 
of divorce in favor of the husband, especially if the sepa- 
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ration agreement forms a part of the pleadings and 
evidence in the divorce suit. 

Xoi do we think that the provision in the agreement, 
so much relied upon by tlie plaintiff, namely, that the 
monthly payments shall continue “so long as both said 
parties of the first and second parts shall live,” militates 
against our position. The agreement recites that the 
“said parties are husband and wife.” and that they have 
reached an agreement tor tin* permanent support bv tin* 
husband of the wife: that the party of the first part 
•husband) shall pay to the party of the second part 
•wile), etc., all of which is a clear indication of both 
paities that tin* payments shall continue “so long as 
both said parties of the first and second parts shall live.” 
occupying the relationship of husband and wife. 

( lark. 1 rustee. etc., rs. Fosdick et ah, 1 IS Y.. 7. 
tho terms of the agreement, tin* defendant agreed to 
pay to the trustee for the support and maintenance of 
his wife and their children tlie yearly sum of 82.500 for 
tho period of her natural life unless she remarries, and 
that in cast* of the death of tin* two children the amount 
shall be reduced to 82,000. and that in case of the death 
of either said husband or wife, the agreement should be 
at an end. 1 hereafter, the wije obtained the decree of 
divorce , the decree being silent as to alimony and it does 
not appear in the ease whether or not the separation 
agreement was brought to the attention of tin* court 
that entered the decree of divorce. The majority of the 
court decided that tin* law sanctions agreements in cer¬ 
tain circumstances between a husband and wife for 
separate living and providing the* means for tlie support 
and maintenance of the wife and children through the 
medium of a trustee to receive and disburse the same. 
The majority opinion says (Rec., p. 17) “that the agree¬ 
ment of separation is valid and has not been in anvwise 
rendered ineffectual by the decree of absolute divorce 
granted to the wife." (Judge Haight not sitting.) 


« 


Hie attention of the court is respectfully invited to the 
strong and logical reasoning of Follett, Ch. .1., in his 
dissenting opinion: 

“The husband was by law bound to support 
his wife so long as the marital relation existed. 
As a substitute for that obligation, tin' husband 
contracted to pay fixed sums at stated times in 
the future, in consideration of which the wife and 
her next friend contracted to relieve the husband 
from his obligation. The contract arose out of 
the rights and liabilities of the marital relation 
"as wholly executory, and rested on the pre¬ 
sumption that the relation and those rights and 
liabilities would continue. The judgment dis¬ 
solving tho relation cut down tlie consideration 
upon which the executory stipulations rested, 
and destroyed the contract. Flic defendant was 
no longer under any obligation to support the 
plaintiff as his wife, for she was not his wife. The 
stipulation ol the woman and of her next friend, 
that they would save the man harmless from his 
obligation to support her was without further 
foundation or consideration. 1'nder the statutes, 
the court, upon the dissolution of the marriage, 
was free to fix the amount which the man should 
thereafter pay for the future support of the 
woman. It is said, the parties have contracted 
and have not limited the duration of the* contract 
to the period during which the relation of husband 
and wife should exist. This relation is initiated 
by contract, but when established it ceases to 
exist solely by virtue of the contract and becomes 
a status in which, and in the obligations arising 
out of it, the State has an interest, and public 
policy forbids that its obligations shall be made 
the subject of bargain and sale, like rights in 
property as may suit the caprice of the parties. 
The consequences which may flow from judg¬ 
ments affecting an institution which is the recog¬ 
nized foundation of civilization, should be re¬ 
garded. Suppose that a husband and wife who 
have separated afterwards contract to live apart, 
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the* husband agreeing to pay stipulated sums at 
fixed times for the support of his wife, and the 
wife and her next friend contract to save the hus¬ 
band harmless from his obligation to support her. 
Subsequently, the wife lives in open adultery, it 
may be with the next friend, for which miscon¬ 
duct the husband obtained an absolute divorce. 

I nder the doctrine of these judgments it seems 
to me that the husband, notwithstanding the 
divorce, would lx* compelled to continue the pay¬ 
ment for the support of the woman and her para¬ 
mour. Hut it is said that such consequences 
may be prevented by the insertion of appropriate' 
stipulations in future' contracts, but I think con¬ 
sequences so pregnant with e*vil to the' marital 
relation ought not to be* le*tt to the* chan<*e of cem- 
tract. It must be reme'inbered that we are ne>t 
dealing with exe*e*uteel contracts by which property 
has be*en conveyenl in cemsideTatiem of the* rela¬ 
tion, nor with cemtracts betwe*en liusband and 
wife resting upon their rights of pre>perty. 

Tlie e*xae*t questiem involveal in this e*ase* has never 
been ele*cideel by this court. If the judgment in this case 
is ceirrect, tlie*n we* submit that a wife* against whom a 
divewce is e>btaine*el for the* single* ground of infielelity 
under our statute, may, after the* entry of the elecree, 
maintain an actiem at law and receiver against him, each 
month, under an agreement entereel into between them 
while the* marriage relation e*xisteel. whether the* decree 
in faveir of the* husband be silent upon the question e>f 
alimony eir eepiivalent maintenance*, or expressly upon 
its face denies maintenance te> the* woman, because the 
plaintiff in the case at bar relies exclusively upon the 
agreement, notwithstanding the* divorce decree ami the 
issues litigated by her in that suit. 

In her answer filed in the* diveirce suit, the* wife set up 
(Rec., p. 14) that the time during which she hael been 
living apart from the plaintiff under the separation agree- 





went can not be counted in making up the required 
statutory period for an absolute divorce on the ground 
of desertion. While the final decree in the husband’s 
favor sufficiently refutes this contention, it seems to be 
well settled that either husband or wife may, notwith¬ 
standing the existence of a separation agreement be¬ 
tween them, maintain against the other an action for 
divorce, limited or absolute, and whether the ground 
therefor accrued before or after such agreement was 
entered into. 

9 R. C. L., 167. ’ 

Stewart on Marriage A: Divorce, sec. 191. 

Grant vs. Budd. 30 L. 1. Rep., 319. 

Charlesworth rs. Holt, 43 L. .1. (X. S.), part 2 
Exch., 25. 

Pettit, vs. Pettit, 107 X. \ ., 667. 

Kremelberg vs. Kremelberg, 52 Ind., 553. 

Bailey vs. Bailey, 127 X. C., 474. 

ASSIGNMENT OF ERRORS 6-7. 

These assignments involve the question whether at 
the date of the separation agreement a husband and his 
wife could contract directly with each other and whether 
the separation agreement required the intervention of a 
trustee. 

The common law remains in full force and vigor ex¬ 
cept in so far only as it has been changed by express 
legislative enactment. At common law husband and 
wife were regarded as one, the legal existence of the 
latter being merged in that of the former. 

Thompson vs. Thompson, 218 U. S., 611 (1910), 
affirming 31 App. I). (\, 557 (1908). 
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At common law husband and wife could not contract 
directly with each other. 

Mc( ormick rs. Haminersley, 1 App. I). 313 

3 1S (1S! >3). 

Roseberrv rs. Roseberry, 27 W. Va., 700. 

1 ( bitty on Contracts. 27)1. 

1 HI. ( oin., 442. 

In Mc( ormick rs. Haminersley, 1 App. I). (\ (1S03) 
this court decided that R. S. I). (\, secs. 727 to 730, 
known as tlie Married Women s Act, do not change the 
common law rule that contracts between husband and 
wife are void at law and can not be enforced; that the 
sole effect of that act is to abolish the control of the hus¬ 
band over his wife’s separate estate, and to dispense with 
the necessity ot his intervention in regard to it in dealing 
inlh Hurd partus. The court, in that case, construed the 
Act of Congress of April 10 . 1 ,SOP. which was the first 
“Married Women's Act" in this District. The court 
hold, however, that the agreement in that case could be 
sustained in equity. The direct point was made at the 
trial ot this case ( Ree., p. 20 ). 

In McCarthy rs. McCarthy. 20 \p,,. [). I!);, 

( 1002 ). the question involved was whether the sole and 
separate estate of a u ife dying intestate should go to the 
husband, after the payment of debts, to the exclusion 
of her children. The court reviewed and considered the 
second "Married Women’s Act" of this District, known 
as the Act of June I. ISOO. The court held that the hus¬ 
band was entitled to the estate; that no statute is to be 
construed as altering the rules of the common law further 
than its words plainly import, and where the legislature 
makes a plain provision in regard to any subject-matter 
the courts are not at liberty to add to or extend that 
provision beyond the plain import of the words employed. 
The court also says (Rer.. p. 205) that it feels quite sure 
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that there has been no substantial change in the pro¬ 
visions of the married women’s acts as they existed at 
the time of the adoption of the (’ode, March 3, 1901. 

We contend that there is no express provision in either 
the original Married Women’s Act of 1809, 1890, or in the 
(’ode of this District (March 3, 1901) that authorizes hus¬ 
band and wife to contract directly with each other, save 
and except only section 1152 that permits a husband to 
make a deed of conveyance directly to his wife. Sec¬ 
tion 1153 of the (’ode provides that it is not necessary 
to have a trustee to secure to a married woman the sole 
and separate use of her property. 

We understand that the plaintiff’s counsel contends 
that the plaintiff and defendant, as husband and wife, 
could enter directly into the separation agreement, in 
virtue of section 1155 of the (’ode, I). (’. 

Section 729 of the Act of 1869 (R. S. I). (’., p. 87) pro¬ 
vides that: 

“Any married woman may contract and sue 
and be sued in her own name in all matters having 
relation to her sole and separate property, in the 
same manner as if she were unmarried.” 

And this court, in McCormick rs. Hammersley (1 App., 
313) held that this section did not change the common 
law rule as to contracts between husband and wife. The 
Act of June 1, 1896 (section 4), has the same language. 

Section 1155 of the (’ode provides that married women 
shall have power to contract and sue and be sued as fully 
and freely as if they were unmarried. It is our conten¬ 
tion that, as observed by this court in McCormick vs. 
Hammersley (1 App. D. C., 318), in passing upon the 
effect of the Married Women’s Act of 1869, that “the 
statute ((’ode) does not seek to modify the relation of 
husband and wife to each other." The language in sec¬ 
tion 1155 “as fully and freely as if they were unmarried” 





must undoubtedly have reference'to those contracts 
with third persons, which women might make before 
marriage, and. of course, tlie separation agreement in¬ 
volved in this case is not one of such contracts. 

Thompson rs. Thompson, 21S l . S., (ill (1010), 
affirms the judgment of this court in that case (31 App., 
ooT), and decides that under section 11 55 of the (’ode. 
upon the construction of which the case turned, a wife 
can not maintain an action in this District against the 
husband to recover damages for an assault and battery 
by him upon her person. The Supreme Court says 
p. 018). in reference to said section 1155: 

“It must bo presumed that the legislators who 
enacted this statute were familiar with the long- 
established policy of the common law. and were 
not unmindful of the radical changes in the policy 
of centuries which such legislation as is here sug¬ 
gested would bring about. Conceding it to be 
within the power of the legislature to make this 
alteration in the law, if it saw fit to do so, never¬ 
theless such radical and far-reaching changes 
should only bo wrought by language so clear and 
plain as to be unmistakable evidence of the legis¬ 
lative intention. Had it been the legisla¬ 
tive purpose not only to permit the wife to 
bring suits free from her husband s participation 
and control, but to bring actions against him also 
for injuries to person or property as though they 
were strangers, thus emphasizing and publishing 
differences which otherwise might not be serious, 
it would have been easy to have expressed that 
intent in terms of irresistible clearness. 

“We do not believe it was the intention of Con¬ 
gress, in the enactment of the District of Colum¬ 
bia Code, to revolutionize the law governing the 
relation of husband and wife ns between them¬ 
selves. (Italics ours.) 

If Congress had intended to permit husband and wife 
to contract directly with each other, “it would have been 
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easy to have expressed that intent in terms of irresistible 
clearness. 4 ’ It took that precaution in enacting section 
1152, permitting a husband to convey property directly 
to his wife, but we have found no express legislative 
language authorizing a contract to be made between 


them. 

We are not unmindful that this court said, in the 
course of its opinion in Thompson vs. Thompson (31 
App. I). ( ., 5511), that this court had held in Bronson vs. 
Brady (28 App. I). (’., 250), under the provisions of the 
('ode “a married woman might contract with her hus¬ 
band.” But, it is submitted, with great deference, that 
in view of the language of the Supreme Court of the 
United States in the Thompson case, supra, the construc¬ 
tion bv this court of section 1155, holding that husband 


and wife mav contract directlv with each other , has been 
% 


overruled bv that decision. 

If, however, such a contract as the one involved in the 
case at bar is entered into, it is our contention that suit 
at law can not lie maintained thereon, but the wife, as 


such, could maintain a suit in equity thereon. Wallings- 
ford vs. Allen, 10 Peters, 583. Such a suit would have 
to be brought while the marital status existed and not 
after a decree, silent upon the question of her mainte¬ 


nance, is granted to the husband. 

In the last case cited, the Supreme ( ourt says that the 
machinery of a trustee is employed to avoid the diffi¬ 
culties of the legal doctrine of the unity of person be¬ 
tween husband and wife, and if the trustee refuses to 
sue to enforce the agreement, the wife is permitted to do 
so in equity. 

See, also, O’Connell vs. Noonan, 1 App. Cas. 

I). C., 332. 

In 2 Story’s Eq. Jur., 1428, it is said that a deed of 
separation between husband and wife, without a trustee, 
is void. 
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ASSIGNMENTS 8-9. 

In Mew of the foregoing, the motion of the defendant 
to direct a verdict in Ins favor should have been granted 
ami it was error to grant the motion of the plaintiff 

It is respectfully submitted that the judgment should 
be reversed. 

LEVI li- DAVID, 

,, - 1 Homey for . I ppcltont. 

JOHN G. CAPERS. 

OJ Counsel. 



